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Executive Summary
The predominantly negative impacts of
climate change on global crop yields and
the availability of potable water are
already visible. The situation will
deteriorate further in the future. Climate
change therefore poses substantial
challenges for the realization of the
human rights to food and water. The
increase in temperature will reduce the
yield of many food products. Some crops
will no longer grow in traditional
production areas at all. Furthermore,
climate change will shift rainfall patterns,
leading many areas with low rainfall to
experience a further decline in
precipitation. As a consequence, the
productivity of rain‐fed agriculture will
significantly decrease in some regions of
the world.
Changing rainfall patterns will also
substantially affect the availability of
drinking water. In addition, the seasonal
melting of snow in summer, the driest
season of the year, currently supplies
water to many rivers which are the main
sources of fresh water supply. The melting
of glaciers through global warming will
lead to the disappearance of these natural
water reservoirs and, subsequently, to
water shortages. In addition, rising sea‐
levels increase the salinity of groundwater
FIAN International

and soils in coastal regions and on small
islands.
The impacts of climate change will be
most severe in the tropical and sub‐
tropical climate zones, where the majority
of developing countries1 are located.
Therefore those people who have
contributed the least to global warming
will be most seriously affected by its
impacts. Many people who live in those
regions lack the physical, social, economic
and technological resources necessary to
adapt to the changes that will be brought
about by climate change. Especially
vulnerable are individuals and segments
of the population who are already
marginalized on the basis of their gender,
age, poor health or minority status. The
majority of the most vulnerable are small
family farmers, landless peasants, day‐
workers and nomads living in rural
communities. Women and girls are
particularly exposed to the adverse
impacts of climate change.

1

In this publication, the poor countries of Africa, Asia and
Latin America are referred to as “developing countries“,
because this term is deeply rooted in common language
usage, and because there is a lack of linguistic
alternatives. The phrase “countries of the Global South” is
used as a synonym. However, the authors are aware of
the problems connected to the term “developing
countries”.
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The foundations and principles of
international environmental and human
rights law
The foundations of international climate
change law were established at the
United
Nations
Conference
on
Environment and Development (UNCED)
or “Earth Summit”, held in Rio de Janeiro
in 1992. A significant outcome was the
United Nations Framework Convention on
Climate Change (UNFCCC) which can be
regarded as the ‘constitution‘ of
international climate policy. Further
documents produced at the Earth Summit
include
the
Rio
Declaration
on
Environment and Development, Agenda
21 and the Convention on Biological
Diversity.
International environmental law is based,
inter alia, on the following principles:
The polluter pays principle, stating that
the polluter should, in principle, bear the
costs of pollution (Rio Declaration on
Environment and Development, Principle
16).
The principle of limited territorial
sovereignty, according to which States
have the responsibility to ensure that
activities within their jurisdiction or
control do not cause damage to the
environment of other States or of areas
beyond the limits of national jurisdiction
(Preamble of the UN Framework
Convention on Climate Change; Rio
Declaration
on
Environment
and
Development, Principle 2).
The
principle
of
common
but
differentiated responsibilities, stating that
industrialized countries should assume a
leading role in the fight against climate
change and its negative effects (UN
Framework Convention on Climate
Change, Art. 3 [1]).
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The precautionary principle, according to
which lack of full scientific certainty
should not be used as a reason for
postponing cost‐effective measures to
prevent environmental degradation (UN
Framework Convention on Climate
Change, Art. 3 [3]).
The main pillar of the human rights
system is the International Bill of Human
Rights of the United Nations, which
consists of the Universal Declaration of
Human Rights adopted by the General
Assembly in 1948, the International
Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on
Economic, Social and Cultural Rights
(ICESCR), both adopted in 1966. The
resulting obligations of States are
explicitly stipulated in these treaties and
further expanded on in the ongoing work
of the organs of the United Nations
human rights system. The three main
levels of obligation include:
• The obligation to respect, requiring
States to refrain from undertaking
measures which curtail the enjoyment
of human rights, such as violent
evictions (CESCR 1999; 2002).
• The obligation to protect, requiring
States to prevent both corporations
and individuals from abusing human
rights (CESCR 1999; 2002).
• The obligation to fulfil, requiring
States to take positive action to
achieve the full realization of human
rights. For instance, States have a
duty to facilitate people’s access to
water and livelihood resources. If an
individual or a group of people is not
able to realize their rights to adequate
food and water due to causes beyond
their control the State is obliged to
take immediate action to correct the
situation (CESCR 1999; 2002).
Further obligations of States include:
• The obligation to make every effort to
the maximum of available resources,
either individually or
through
collaboration with other States, to
achieve the full realization of the
7
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rights
recognized
in
the
ICESCR (Art. 2, para. 1).
The obligation to act promptly and
expeditiously,
using
available
resources efficiently, in undertaking
specific and purposeful measures to
ensure the enjoyment of human
rights (CESCR 1990).
The
obligation
to
guarantee,
regardless of the extent of available
resources, that the rights to food and
water can be exercised without
discrimination, i.e. prohibition of
discrimination. In addition, special
consideration must be given to the
needs of the vulnerable and
disadvantaged (CESCR 1990).
The obligation to guarantee access to
at least minimum levels of food and
water to all people under State
jurisdiction (CESCR 1990).
The
obligation
to
facilitate
participation in the political decision‐
making process of those people
whose rights are affected by the
adopted policies (CESCR 1999).

It should be noted that the obligation to
cooperate internationally is usually
considered a subsidiary role. In the first
instance States are bound to implement
international human rights on their own
territories. However, it can be argued that
due to the global scale of some issues
transnational action to protect human
rights is required from the outset. The
task of the international community is to
make the climate regime consistent with
the existing human rights obligations of
States.

Emission reduction and human rights
Climate change is caused by human
activities and has extensive negative
impacts on the fulfilment of human rights.
States are therefore obliged to promptly
undertake
measures
to
reduce
greenhouse gas emissions so as to
prevent further negative impacts of global
warming on the international protection
FIAN International

of human rights (do no harm approach).
International human rights policies
require States to focus on those who are
most vulnerable to human rights abuses.
Thus, international environmental law
must mandate and realize emission
reductions of a magnitude that is
adequate to protect the rights of these
people. The need for large emission
reductions
prompts
fundamental
questions about distributive justice, given
that hundreds of millions of people in
developing countries are still affected by
hunger, poverty and lack of access to
proper sanitation. Although it is unlikely
that their basic needs can be fulfilled
without an expansion of their energy
consumption, it is unsustainable to satisfy
their growing energy demand by using
fossil energy sources. It is therefore
essential to create a supply of green
energy in order to fulfil the needs of
people in poor countries. Most States in
the Global South will not be able to
achieve this themselves.
According to the principle of common but
differentiated responsibilities (stipulated
in the UN Framework Convention on
Climate Change) and to the obligation to
co‐operate internationally (recognized in
the ICESCR) it is the duty of industrialized
countries to take the lead in the reduction
of emissions, as well as to assist
developing countries to reduce their
emissions through financial aid and the
transfer of low‐carbon technologies.
Specific mechanisms and measures to
reduce emissions must also respect
human rights. In accordance with their
obligation to respect and protect, States
must ensure that measures such as the
expansion of agro‐fuels, the construction
of dams or the utilization of forests as
carbon stores do not curtail or infringe
the enjoyment of human rights of people
both within and beyond their national
territories. Measures to protect the
environment should not lead to the
deprivation of means of existence; rather
they must recognize and respect the
traditional rights of indigenous people
8

and local communities to land and other
resources. When affected by such
measures, these groups should be fully
and effectively involved in all levels of
decision‐making. In addition, a conflict‐
settlement mechanism should be
established.

responsibilities, enshrined in the UN
Framework Convention on Climate
Change. Measures undertaken by the
international community to increase the
capacity of people to adapt to climate
change must be oriented towards human
rights standards.

Obligations of States to protect human
rights from the impacts of climate
change

Finally, the international community must
find a solution to the issue of climate
refugees. More and more people are
forced to leave their homes as a result of
extreme weather events and floods.
Currently these people do not have legal
status, under international law and do not
fall under the remit of the Office of the
UN High Commissioner for Refugees. This
gap in international law must be closed
without delay.

In addition to minimizing the impacts of
climate change, States must protect
people living on their territories from
these impacts and ensure the realization
of minimum essential levels of the rights
recognized in the ICESCR. The obligations
persist
under
changing
climatic
conditions. Each State must therefore
conduct studies on the regional impacts
of climate change and take appropriate
measures to tackle its impacts, with
special attention to the most vulnerable
segments of the population. Furthermore,
States are obliged to ensure access to
information on short‐term and long‐term
climatic changes to all people through
measures including the establishment of
an early‐warning system, and facilitate
the participation of citizens in the
formulation of adaptation measures.
Finally, States must guarantee legal
protections for those whose individual
rights are affected by the impacts of
climate change i.e. victims are able to
assert their rights in court.
Given the severe impacts of climate
change on many developing countries,
and the fact that the costs of adaptation
greatly exceed their financial means, they
depend on international co‐operation to
fulfil their human rights obligations.
Parties to the ICESCR commit themselves
to such co‐operation (Article 2). The
human rights obligations of industrialized
countries to help developing countries
protect their citizens from the impacts of
climate change through financial aid and
technical cooperation is supported by the
principle of common but differentiated
FIAN International

9

List of Acronyms
CDM

Clean Development Mechanism

CESCR

Committee on Economic, Social and Cultural Rights

CFC

Chlorofluorocarbons

DAC

Development Assistance Committee

FAO

Food and Agriculture Organization

FIVIMS

Food Insecurity and Vulnerability Information Mapping System

GHF

Global Humanitarian Forum

GHG

Greenhouse Gases

IACHR

Inter‐American Commission of Human Rights

ICCPR

International Covenant on Civil and Political Rights

ICESCR

International Covenant on Economic, Social and Cultural Rights

ILO

International Labour Organization

IPCC

Intergovernmental Panel on Climate Change

OECD

Organization for Economic Co‐operation and Development

UNEP

United Nations Environment Programme

UNCED

United Nations Conference on Environment and Development

UNFCCC

United Nationals Framework Convention on Climate Change

UNHRC

United Nations Human Rights Council

WMO

World Meteorological Organization

WRI

World Resources Institute

FIAN International

10

List of Tables and Text Boxes
Case 1: The impacts of climate change on Bangladesh………………………………………………2
Case 2: Particular vulnerabilities of women…………………………………………………………… 22
Table 1: Principles relevant to State obligations in climate policies…………………………28
Case 3: The efforts of the Maldives to attain international recognition of climate‐
related impacts on the human rights of the inhabitants of small island States……….29
Case 4: A growing number of climate refugees……………………………………………………...34
Case 5: The impacts of climate change on the Arctic and the Petition of the Inuit to
the Inter‐American Commission of Human Rights....................................................35

FIAN International

11

1. Introduction
Over the past two decades climate
change has developed from a minor issue
in international politics to one of the
biggest challenges facing humanity. While
initially the debate revolved around
determining human impact on global
warming, scientific and political attention
is presently focused on mitigating
irreversible
climatic
changes
and
investigating the consequences of climate
change as well as the possibilities for
adaptation by humans and ecosystems.
Discussion around these issues is
dominated by economic and scientific
approaches
from
a
State‐centred
perspective. Human rights dimensions
and the specific impacts of climate change
on individuals have played little role so
far. However since the negative impacts
of global warming on the lives of many
people have become increasingly visible
in recent years the human‐rights‐
approach is gaining greater significance in
climate policy.
The Global Humanitarian Forum (GHF),
overseen by former UN Secretary‐General
Kofi Annan, reports that approximately
325 million people are already seriously
affected by climate changes. Global
warming claims more than 300,000
casualties per year. The death toll is
expected to rise by up to 500,000 by the
year 2030 (GHF 2009).
In March 2008 the Human Rights Council
of the UN (UNHRC) requested the Office
of the High Commissioner for Human
Rights to prepare a study investigating the
relationship between climate change and
human rights (UNHRC 2008, Resolution
7/23). On the basis of this study, in March
2009 the Human Rights Council adopted
Resolution 10/4 which recognizes that
climate change negatively impacts on the
realization of human rights, and
particularly so for people who are already
living in vulnerable situations (UNHRC
FIAN International

2009). The study and both Resolutions
were subsequently introduced into
international
climate
negotiations
regarding the future of the climate regime
after the first commitment period of the
Kyoto Protocol expires in 2012.
The aim of this publication is to delve
further into the relationship between
climate change and the realization of
human rights, particularly the rights to
food and water. After a short introduction
into the causes of anthropogenic climate
change this study explores the impact of
the phenomenon on the human rights to
an adequate supply of food and water,
with attention to the differentiated
vulnerabilities at regional and individual
levels. Subsequently, the study will
compare existing State obligations in
international environmental and human
rights treaties. The comparison will be
used to interrogate State obligations in
national and international climate policy.
Finally, the study will detail the human
rights obligations of the German
government.

2. Causes of climate change
The Intergovernmental Panel on
Climate Change (IPCC) in Assessment
Reports compiles climate change data.
The IPCC was established by the
Environment Programme of the United
Nations (UNEP) and the World
Meteorological Organisation (WMO) in
November 1998. Its mandate is to
examine the risks and consequences of
climate change and to elaborate
strategies and measures for mitigating
dangerous climate change and adapting
to its impacts. The IPCC does not conduct
studies itself; it collects the results of
peer‐reviewed research produced in
different
disciplines.
The
Fourth
Assessment Report of the IPCC was
published in 2007 (IPCC 2007a‐c).
The ‘greenhouse effect’ is a natural
phenomenon caused by greenhouse gases
(GHGs). The most important naturally
12

occurring GHG is water vapour, while
others include carbon dioxide (CO2),
methane (CH4) and nitrous oxide (N2O). In
simple terms, the greenhouse effect
occurs when high‐energy short‐wave
radiation from the sun irradiates the earth
and passes, basically unhindered, through
the atmosphere to the earth surface. The
earth’s surface, in turn, radiates long‐
wave radiation with less energy. This
radiation is partly absorbed by the GHG in
the atmosphere and then radiated in all
directions. In a thermal equilibrium, GHGs
radiate half of the absorbed energy back
to the earth surface, and half of it to
space. Thus GHGs keep a portion of the
heat energy that would otherwise be
radiated into space trapped on the earth
surface. It is this natural greenhouse
effect that makes life on this planet
possible. It causes an additional warming
of the earth surface of 33°C, which
increases the average global temperature
to 15°C. Without the natural greenhouse
effect, the average global temperature
would be around minus 18°C (Beuermann
2008).
The anthropogenic (i.e. human‐induced)
greenhouse effect adds to the natural
effect.
Humanity
increases
the
concentration of GHG in the atmosphere
through industrial and agricultural
activities (Beuermann 2008) in the
following ways:
• Thorough the production of CO2,
which contributes around 60 per cent,
the largest proportion, of the
anthropogenic greenhouse effect. It is
released from the combustion of
fossil fuels – soft and hard coal, oil
and natural gas – and deforestation.
Since industrialization began humans
have increased the atmospheric CO2‐
concentration from 280 ppm (parts
per million, i.e. parts of carbon
dioxide per one million parts of
atmosphere) to over 380 ppm. This
far exceeds the natural variation of
atmospheric CO2‐concentration of the
last 650,000 years as determined by
analysis of samples collected with ice
FIAN International
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core drills.
The
production
of
methane
contributes around 15 per cent to the
anthropogenic greenhouse effect. It is
released from rice fields, livestock
farming, leaking gas pipelines, landfill
sites and from the combustion of
biomass and fossil fuels.
The
production
of
chlorofluorocarbons (CFCs), which in
addition
to
being
primarily
responsible for destroying the ozone
layer are also highly potent GHGs.
They are released from wire
networks, cooling units, insulation
materials, detergents and spray cans.
Their contribution to anthropogenic
greenhouse effect is currently
approximately
11
per
cent.
Widespread banning of the use of
CFCs has led to a decrease in their
concentration in the atmosphere.
The production of nitrous oxide (N2O)
contributes around 4 per cent to the
anthropogenic greenhouse effect. It is
created by the combustion of biomass
and fossil fuels, and is released in the
process of fertilizing soil.
The production of ozone, created
indirectly by a photochemical reaction
and through the combustion of fossil
fuels in transportation, contributes 8
per cent.
The production of water vapour from
combustion processes has an impact
of less than 3 per cent.

Analysis of activities releasing GHGs
reveals the following, according to
Beuermann (2008):
• The main cause of the increasing
concentration of GHGs is the use and
combustion of fossil fuels, which
contributes approximately 50 per
cent.
• The production and release of
fluorized compounds amounts to
approximately 20 per cent.
• Intensive
agriculture,
especially
livestock farming and the cultivation
of rice, and land‐use changes,
particularly
deforestation,
each
13

contribute approximately 15 per cent.
The increasing GHG concentration in the
atmosphere has led to a warming of the
average global air temperature of 0.76° C
in comparison with preindustrial times.
Scientists project a further increase of
between 1.8°C and 4.0°C, compared to
average temperatures during the period
from 1980 to 1999, by the end of the 21st
century depending on the future
management of emissions (IPCC 2007a).
The scale of such warming would be
equivalent to the temperature increase
since the last ice age, which took 8,000
years.
According to this scenario
humanity is on track to produce an
equivalent temperature rise within 200
years.
The increase in sea‐level, mainly caused
by the warming of the ocean surface, is
estimated to reach 0.18m to 0.59m this
century. Currently, the global sea‐level
rises an average of 3mm per year (IPCC
2007a). As the climate models of the IPCC
only take into account the thermal
expansion of water mass, and not the
potential melting of the large continental
ice caps of Greenland and Western
Antarctica,
their
projections
are
presumed to be conservative. According
to some climate scientists (Rahmstorf
2007; Pfeffer, Harper & O’Neel 2008), an
increase in sea‐level of more than one
metre by the end of the 21st century can
no longer be dismissed.
Industrialized States are responsible for
more than two‐thirds of GHG increases of
the last 200 years. Yet the so‐called
‘emerging nations’ are catching up. China
has recently overtaken the US as the
biggest global emitter. However per
capita emissions show a different picture.
In Germany each citizen emits 10 tonne
(t) CO2 per year and in the US 20t, while
the Chinese emit only 4.5t per capita, and
the Indians as little as 1t. According to this
calculation, China ranks 88 on the scale of
emitters and India 120 (WRI 2009).
Moreover, within these countries it is only
FIAN International

a wealthy minority with lifestyles based
on high fossil‐fuel consumption who are
responsible for the vast proportion of the
emissions, while the poor majority of the
population generates very low quantities
of emissions.
As noted above climate change is already
happening.
The
global
average
temperature has already increased by
0.74°C. The goal of climate policy is
therefore not to avoid climate change,
but to prevent ‘dangerous’ climate
change. According to Article 2 of the
Framework Convention of the UNFCCC,
the foundation for international climate
policy:
The ultimate objective of this
Convention and any related legal
instruments […] is to achieve […]
stabilization
of
GHG
concentrations
in
the
atmosphere at a level that would
prevent
dangerous
anthropogenic interference with
the climate system. Such a level
should be achieved within a
timeframe sufficient to allow
ecosystems to adapt naturally to
climate change, to ensure that
food
production
is
not
threatened and to enable
economic
development
to
proceed in a sustainable manner.
(UNFCCC 1992)
Considering the current trend in
emissions this objective is, on the one
hand, very ambitious. On the other hand,
it lacks specificity in its instructions to act
because there is no generally accepted
definition of the phrase “dangerous
anthropogenic interference with the
climate system“. What is lacking is a
precise definition of the threshold which
should not be crossed.
The EU has taken the position to restrict
global warming to a maximum of 2°C.
More than 100 States are supporting this
target. Yet many industrialized non‐EU
nations and the larger emerging nations
14

refuse to consent to such a definition. To
reach the 2°C target global GHG‐
emissions have to peak as soon as
possible and then be drastically reduced.
In contrast to the EU position, the most
vulnerable small island States and least
developed countries demand a restriction
of temperature increase to less than
1.5°C. They argue that warming of 2°C will
have devastating consequences.

Molluscs, Chalaivendran 2009 © FIAN International
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3.

The impacts of climate
change on the realization of
the human rights to food and
to water

A clean and healthy environment is a
crucial prerequisite for the enjoyment of
human rights. However, climate change is
already curtailing the capacity of millions
of people to realize their fundamental
rights. The following chapter presents the
impacts of climate change on the human
rights to food and to water as embodied
in the International Covenant on
Economic, Social and Cultural Rights
(ICESC).

3.1 The impacts of climate change on
the realization of the human right to
food
According to the analysis of the Fourth
Assessment Report of the IPCC (2007b)
and the Framework Document of the
Food and Agricultural Organization of the
United Nations (FAO) on Climate Change
and Food Security (2008), there are five
major factors that threaten the realization
of the human right to food.
3.1.1 Increase in average global air
temperature
The increase in average global air
temperature will have different effects
between regions. At mid‐ and higher
latitudes, a moderate increase in global
air temperature between 1°C and 3°C will
lead to longer agricultural growing
seasons, so higher yields can be expected.
On the other hand, in seasonally dry
countries at lower latitudes an increase of
temperatures of between 1°C and 2°C will
cause a considerable decline in crop yields
(IPCC 2007b). This can be explained by the
fact that in developing countries,
agriculture is largely dependent on rain. It
is nearly impossible for local crop and
cattle farmers to adapt to the forecast
temperature increases as they lack the
resources to adapt, i.e. artificial irrigation
FIAN International

or the means to implement a shift to
alternative cattle breeds and crop
varieties. The loss of harvests does not
only
threaten
the
existence
of
smallholders; it can also lead to a
shortage of staple foods in local markets
or aggravate existing shortages. If
temperatures increase by more than 3°C
climate scientists expect negative impacts
on agricultural productivity in all climate
zones, including higher latitudes.
3.1.2 Increasing variability of
precipitation
As air temperature increases the
evaporation of water on the earth’s
surface increases; consequently the
volume of precipitation will increase as
well. Rainfall patterns will shift, seasonally
as well as geographically. Climate science
predicts that, in general, wet regions will
become wetter, and dry regions will be
become even drier. In tropical and
moderate climate zones, an increase of
precipitation can be expected whereas in
the subtropics, in regions such as the
Mediterranean and northern Sahara,
rainfall will continue to decrease. As
developing
countries
are
highly
dependent on rainfall to sustain
agriculture, lack of precipitation poses an
enormous threat to food production. At
the same time, scientists project that the
intensity of rainfall will increase, with
longer intervals between rain periods.
This is very likely to lead to more droughts
and floods, which will cause great losses
for crop and cattle farmers.
3.1.3 Increase in frequency and intensity
of
extreme
weather
events
Climate science predicts that the
frequency and intensity of extreme
weather events like powerful storms and
long‐lasting downpours will increase on
all continents. It is estimated that by 2080
about 20 per cent of the world population
will live near rivers that are threatened by
regular floods (Bals, Harmeling &
Windfuhr 2008). Due to higher
temperatures and rising sea‐levels an
increase in cyclones is expected in tropical
16

regions. This will contribute to a loss of
harvests on land and to a destruction of
the coral reefs vital for the fishing
industry. These extreme weather events
do not only damage crops and accelerate
the erosion of soil; they also lead to
enormous damage to infrastructure in the
affected regions, which will not only
inhibit access to markets but could also
impede emergency food supplies.
3.1.4 Increase in average global sea‐level
Rising sea‐levels threaten the living space
of inhabitants of small islands in the
Pacific and Indian Ocean, and of people
who live close to the coast. Other
consequences of rising sea‐levels are the
flooding of fertile low‐lying land as well as
the
salinization
of
arable
land.
Furthermore, it is predicted that the
fishing industry will be increasingly
constrained by the heightened measures
for coastal protection made necessary by
climate change. The construction of dams
will cause changes in ocean sediments as
well as in fresh water and nutrient supply
in coastal ecosystems. All these factors
will have negative impacts on local
fisheries.
3.1.5 Changing weather patterns
Overall, climate change leads to more
unstable weather conditions in many
regions. These conditions will jeopardize
water supply and make agricultural
production more difficult, threatening the
security of crop yields. Unpredictable crop
yields pose a risk to the livelihoods of
farmers, and to the supply of safe food to
local and regional markets.

3.2 The impacts of climate change on
the realization of the human right
to water
The impact of climate change on the
human right to sufficient access to clean
water will be extreme. According to the
IPCC the factors likely to influence the
accessibility of clean water include rising
sea‐levels, increases in air temperature
and the resulting meltdown of glaciers
FIAN International

and increasing shifts in rainfall patterns.
Importantly,
climate
change
will
exacerbate existing constraints on water
resources in many regions; constraints
caused by high population growth,
hyperurbanization, the excessive use of
fresh water for irrigation of large
plantations and the high consumption of
natural resources by individuals. The
Fourth Assessment Report of the IPCC
(IPCC 2007b) states that even without
climate change the amount of people
suffering from lack of water will
considerably increase in the next decades.
3.2.1 Rise of average global sea‐level
Apart from the inundation of coastal
areas and many small islands in the Pacific
and Indian Ocean, rising sea‐levels will
also lead to the salinization of
groundwater in the affected regions. The
result will be a further shortage of
drinking water, and thus a rapid increase
in the number of people without access to
clean drinking water.
3.2.2 Increase in average global air
temperature
More than a sixth of the world population
lives in areas close to rivers where the
primary source of fresh water is the
seasonal melting of snow and glaciers
(IPCC 2007b). As air temperature
increases the amount of snowfall in the
winter months in the northern
hemisphere is predicted to decrease. This
will lead to changes in the flow of rivers.
Consequently, melt‐water discharge from
the mountain glaciers will peak earlier in
the year, and decline in the summer and
autumn months when demand is highest.
At the same time, it is likely that
temperature increases will lead to further
glacial retreat, jeopardizing crucial stores
of fresh water. The IPCC predicts that the
glaciers in the northern hemisphere will
be reduced to 60 per cent of their original
size by 2050 (IPCC 2007b). This will cause
a short‐term increase in run‐off but in the
long‐term the volume of water in the
rivers will decrease. It is also predicted
that increases in air temperature, coupled
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with decreasing volumes of fresh water in
lakes and rivers, will lead to a
deterioration of water quality due to the
accelerated growth of algae and bacteria.
3.2.3
Increasing
precipitation

variability

of

Dry areas, regions with few freshwater
reservoirs and those reliant on rainfall as
the main source of potable water are
most likely to be most affected by
decreasing precipitation. In tropical zones
the projected increase of seasonal rainfall
is anticipated to lead to inundations.
Flooding results not only in soil loss but
also in the transportation of pollutants
into fresh water supplies.

3.3 Regional impacts of climate
change
As described, the climate changes
projected by the IPCC will be significantly
more severe in tropical and subtropical
climate zones where the majority of
developing countries are located. In
addition, the countries of the Global
South lack the financial and technological
resources to adapt adequately to
impending climate changes. It should be
emphasized that the people who have
contributed least to global warming will
suffer its consequences most keenly.
According to the findings of the Fourth
Assessment Report of the IPCC, the Arctic,
Africa, small islands and the Asian mega‐
deltas are the regions to be most
drastically affected by climate change.
The following section explains the impacts
of climate change on small islands and on
the developing countries in Africa, Asia
and Latin America, focusing particularly
on the human right to food and to water.
3.3.1 Small islands
Small islands of the tropical and
temperate zones are already affected by
climate changes and are subject to more
risks in the future. Rising sea‐levels
increase the risk of inundations and storm
surges and pose threats to water supply,
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agriculture and infrastructure. On the
Caribbean and Pacific islands 50 per cent
of the population lives within 1.5
kilometres of the coast (IPCC 2007c).
Projected sea‐level increases will deprive
these populations of their immediate
means of subsistence.
The first cases of resettlement of island
inhabitants are already occurring. The
government of Vanuatu organized the
relocation of the inhabitants of an island
especially affected by recent cyclones and
flooding. Other Pacific island States have
commenced negotiations with the
governments of New Zealand and
Australia to arrange for possible
emigration of their populations should
their islands become uninhabitable
(Marks 2008).
An additional serious risk imposed by
climate change is the intrusion of sea‐
water into groundwater. This is
particularly pertinent to small islands and
atolls where groundwater is only one or
two meters below the earth surface. The
projected changes in the amount of
precipitation are placing an even higher
stress on islands’ water supply because
most atolls depend on the collection of
rain‐water. Studies of the Bonriki islands,
which belong to Kiribati in the Pacific
Ocean, show that a sea‐level increase of
half a metre, coupled with a decrease of
precipitation of about 25 per cent, could
lead to a decline in fresh water supplies of
up to 65 per cent (IPCC 2007b).
Subsequent salinization of soil and the
irregularity of precipitation will have a
dramatic impact on subsistence farming
on many islands. The fishing industry is
also directly threatened by the
temperature‐related bleaching of coral
reefs that serve as habitats for many
species of fish. It must again be
emphasized that measures to adapt to
climatic changes incur huge financial costs
which cannot be tackled by the small
islands States independently.
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3.3.2 Africa
Africa’s
lack
of
economic
and
technological resources reduces its
capacity to adapt adequately to a
changing climate, and therefore it is one
of the most vulnerable continents. In
many African countries, agriculture ‐ one
of the economic sectors most strongly
affected by climate change ‐ is the main
pillar of the economy. In Northern Africa
approximately 34 per cent of the
population rely on agriculture for their
livelihoods while in Sub‐Saharan Africa up
to two‐thirds of the population depend on
farming (ILO 2007). Furthermore, 96 per
cent of the cultivated land in Sub‐Saharan
Africa is exclusively rain‐fed (IPCC 2007b).
Although local farmers have substantial
knowledge of ways to adapt agriculture to
climatic conditions climate scientists
predict that these traditional strategies
will not be able to cope with the
fundamental alterations in climate that
are anticipated. According to the Fourth
Assessment Report of the IPCC (2007b)
the warming of the African continent is
likely to exceed the average global
temperature rise. At the same time
annual rainfall will decrease in the
majority of countries, particularly in
Mediterranean Africa and in the northern
Sahara as well as in southern Africa and
the western corner. Only in East Africa is
the amount of rain predicted to increase
(IPCC
2007b).
The
decrease
in
precipitation projected for most regions
will very likely aggravate already existing
water shortages and extend areas
affected
by
water
stress.
Approximately 200 million Africans are
currently affected by acute water
shortages. This figure is likely to rise to
250 million by 2020, and 350‐600 million
by 2080. Decreased precipitation and
rising temperatures will make growing
seasons shorter, making agriculture
untenable in some regions. By 2020,
harvest losses of up to 50 per cent are
expected in some countries and by the
end of the 21st century net cereal
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productivity is projected to decline by up
to 90 per cent. Wheat production may
disappear completely from the African
continent by 2080 (IPCC 2007b).
Smallholders, who already form the
largest group of hungry people in the
world, will be most affected by these
changes. Moreover, agricultural yield
losses will pose a serious threat to food
security on the entire continent.
3.3.3 Asia
As in Africa, large parts of the Asian
continent will experience temperature
increases that exceed the global average.
The frequency, intensity, and length of
heat waves will increase. In Northern Asia
on the Tibetan Plain, as well as in East
Asia and in the southern regions of South‐
East Asia, increased precipitation is very
likely during the winter months (IPCC
2007b). In the summer months higher
levels of precipitation are expected in
North, East and South Asia and in large
regions of South‐East‐Asia, whereas in
Central Asia a decrease of rainfall is
predicted. In addition East South and
South‐East‐Asia are likely to be
increasingly affected by severe tropical
cyclones and heavy downpours. Scientists
predict that the impact of temperature
increases and subsequent droughts on
the Asian continent will include harvest
losses of up to 10 per cent by 2020. By
2050 it is anticipated that harvest losses
will reduce yields to 30 per cent of those
of 1990 (IPCC 2007b).
The International Institute for Rice
Research claims that an increase in
minimum temperature of 1°C during the
growing season can reduce crop yields by
up to 10 per cent (Peng et al. 2004).
Based on this data, around 49 million
more people in Asia will suffer from
hunger by 2020, and possibly 132 million
people by 2050 (IPCC 2007b).
Access to water, already constrained by
population pressures, will become a
greater challenge when the meltdown of
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glaciers and subsequent flooding worsens
in Central, South, East and South‐East
Asia. The areas surrounding the Yangzi are
particularly vulnerable. Some scenarios
considered by the IPCC project that that
up to a billion Asian people will suffer
from water shortages by 2050 (IPCC
2007b). Approximately 100 million
coastal‐dwellers in South‐ and South‐East‐

Asia are expected to be affected by
flooding due to rising sea‐levels. Coastal
wetlands, mangrove forests and coral
reefs are in danger. Some risk analyses
predict that in the next ten to thirty years
between 24 per cent and 30 per cent of
the region’s coral reefs, vital fish habitats,
will be lost.

Case 1: The impacts of climate change on Bangladesh
Bangladesh is among those countries most threatened by climate change. One hundred and
fifty million people live in an area approximately 40 per cent the size of Germany.
Bangladesh is a low‐lying country; large regions are no more than 1.5 metres above sea level
and the major rivers ‐ the Ganges, the Brahmaputra and the Meghna ‐ regularly overflow
their banks. Inundations, increasing in number and intensity for 20 years, have variously
affected between 30 to 80 per cent of the country. Contributing factors include increased
precipitation and accelerating run‐off from the Himalayan glaciers. Simultaneously, rising
sea‐levels are driving salt‐water into Bangladesh’s river‐delta. Soil and fresh‐water sources
become saline. Consequences include the endangerment of valuable ecosystems like the
Sundarbans, the largest mangrove forest of the world; the isolation of water‐locked
communities; loss of pastures and farmland; reduced fishing yields and water stress. Even in
those regions from which salt‐water eventually withdraws harvest yields will decrease due
to a decline in soil quality. Consequently, the livelihoods of poor coastal communities are
threatened while they are also susceptible to diseases including cholera and malaria.
It is predicted that Bangladesh will lose over 30 000 km2 of land area if the sea‐level rises one
meter and no preventative measures are taken (Nicholls 1995: 15). This is nearly 20 per cent
of the land area of a country that is already densely populated. More than 70 million people
will be directly threatened by flooding. Estimates suggest that at least 13 million people will
be forced to flee to other regions (ibid: 35). Meanwhile, monsoonal rains and cyclones will
increase due to climate change.
To protect coastal areas against storm surges costly investment in dykes shelters, built on
five‐meter‐stilts, and early warning systems is necessary. These initiatives can reduce the
death toll caused by storm surges (Butzengeiger & Horstmann 2004). As one of the poorest
countries in the world Bangladesh is ill‐equipped to introduce such measures. Therefore it is
dependent on international financial and technical support to tackle this challenge.
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3.3.4 Latin America
Latin America, with the exclusion of the
south, is also likely to experience warming
above the global average. A decrease in
precipitation is predicted for most of
Central America and the southern Andes
while Fireland, the southern‐most part of
South America, and the south‐east are
expected to receive more rainfall.
Forecasts for the northern part of South
America and the Amazon rainforest are
uncertain.
Increases in temperature are highly likely
to lead to the retreat of the Andean
glaciers in the next decades. This will pose
substantial problems in relation to water
supply and the generation of electricity in
Bolivia, Peru, Columbia and Ecuador.
Access to freshwater will also be affected
by the projected rise in sea‐level on the
Pacific coasts of Costa Rica and Ecuador,
and in the estuary of the Rio de la Plata.
According
to
different
scenarios
presented by the IPCC an additional seven
to 77 million people will suffer from water
shortages due to climatic changes by
2020, and 60 to 150 million additional
people by 2050. Alterations in climate will
further accelerate processes of soil
degradation initiated by land use changes
and deforestation. About three‐fourths of
forest and grazing land are likely to be
affected by degradation. In some regions,
half of the land presently used for
agriculture will be threatened by
desertification and salinization by 2050.
Rice is extremely sensitive to climatic
conditions and declines in yield are
expected by 2020. Conversely, soya bean
productivity is predicted to increase.
Overall, IPCC data shows that climatic
changes predicted for Latin America could
lead to an additional five million people
being affected by hunger by 2020, 26
more million people by 2050, and as
many as 85 million more by 2080 (IPCC
2007b).

3.4 Individual vulnerabilities to the
impacts of climate change
Vulnerability to climate change depends
not only on the differentiated intensity of
regional climatic changes but also on the
physical, social and economic resources of
affected regions. Those especially
vulnerable to climate change include
marginalized groups and segments of the
population who experience discrimination
because of their gender, age, illness or
membership of a minority already
suffering from hunger and poverty
(UNHRC 2009).
According to the FAO the number of
people
qualifying
as
‘chronically
2
malnourished’ hit a historic high of more
one billion in 2009, despite the preceding
year’s record harvest of 2,287 billion tons
of cereal (FAO 2009). These figures attest
that poverty and hunger cannot be
explained by a global lack of food. The
reasons for widespread hunger include
unequal access to land, water, seeds and
capital. Increasing food prices can be
linked to additional factors such as the
rapid growth of agro‐fuel‐production,
excessive speculation on agricultural
products in commodity futures exchanges
and
increases
in
global
meat
consumption.
In 2005 about 80 per cent of the hungry
lived in rural areas. Half of these were
small‐holder peasants. The land small‐
holders own is often inadequate in size,
partly infertile and sometimes relatively
inaccessible.
Accordingly,
lack
of
infrastructure and dependence on
‘middlemen’ are two factors contributing
to poverty. In many cases use of land is
not legally secured and farmers have no
access to loans and seeds because they
lack financial security. Twenty‐two per
cent of the rural hungry are landless
labourers and day labourers; eight per
cent are Nomadic tribes who sustain
2

Chronically malnourishment, for adults, is qualified as
consumption of less than 1800 calories per day.
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themselves mainly by fishing and using
the resources of the forest. From a gender
perspective, it is striking that a significant
majority ‐ 70 per cent ‐ of globally hungry
people are female (Paasch 2009).
Although the FAO analysis of the number
and social composition of the hungry is
widely known, national reports of the
developing countries under the Climate
Framework
Convention
(National
Communications and Technology Needs
Assessments) currently lack concrete data
about the impacts of climate change on
vulnerable segments of society. According
to Germanwatch, 80 per cent of
developing country reports contain little
or no information about the vulnerable

segments of population in the respective
countries (Bals, Harmeling & Windfuhr
2008).
Yet
this
information
is
indispensable in identifying the affected
groups and their specific requirements
regarding
the
formulation
and
implementation of efficient adaptations
to climate change.
In conclusion, it is clear that climate
change will have a negative effect on the
implementation of the human rights to
food and to water worldwide. Not only
will existing vulnerabilities be aggravated
by the changes in climate; new
vulnerabilities, which have yet to be
addressed by international human rights
instruments, will also emerge.

Case 2. Particular vulnerabilities of women
Climate change has different effects on women and men, girls and boys, as societies ascribe
different roles and responsibilities to individuals based on their age and gender. Women are
considerably more affected by the impacts of climate change than men. Women are
traditionally in charge of feeding and caring for their families. In developing countries they
continue to depend strongly on the resources of their natural environment for this purpose.
These resources include food, wood (for fuel), water and medicinal plants. In many societies
women are responsible for fetching water and collecting firewood. Therefore women are
especially affected if these natural resources are affected by changes in the environment.
Climate change will lead to scarcity of both resources, requiring women to walk longer
distances. These additional stresses restrict the possibilities for women to become involved
in non‐traditional roles, thus entrenching existing inequalities (BMZ 2009). Socially
disadvantaged in many societies, they are significantly more vulnerable to natural disasters.
During the flood catastrophe in Bangladesh in 1991, the death toll among women was five
times higher than that of men. Warnings were passed on publicly between men, but in many
cases the rest of families were not informed. As women were not permitted to leave the
house without a male relative, and had never learned how to swim, they were deprived of
the slimmest chances of survival (Röhr et al. 2004).
The capacity of women to adapt to climate change is also limited by the fact that women do
not have the same political influence and economic means as men have. They are often
discriminated against in respect to land rights, for example, even if laws are worded in a
gender‐neutral way. Globally, about 90 per cent of arable land and 90 per cent of financial
assets belong to men. Strengthening the legal position of women and securing their access
to means of production are therefore important measures to improve their opportunities to
survive (BMZ 2009).
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4. Human rights obligations for
national and international
climate policy
The
previous
chapter
has
demonstrated the extent to which climate
change has negative impacts on the
possibilities to realize human rights
worldwide. It has been explained that the
poor of the Global South will be most
heavily impacted by climate changes
though they have contributed least to the
causes of global warming. Thus climate
change poses a fundamental violation of
any principles of equity within and
between generations. This chapter will
discuss what State obligations ensue from
international human rights law to improve
the adaptation capacity of people whose
rights are threatened by climate change.
It will also address the question of to
what extent State obligations to reduce
emissions, and particularly those of
industrialized States, can be based on
international human rights law.
In debates over the findings of the Office
of the UN High Commission for Human
Rights regarding the relationship between
climate change and human rights
representatives of small island States,
international law experts and civil society
organizations have consistently argued
that it is logical to draw on the binding
principles of international environmental
law when formulating the State
obligations of industrial countries towards
victims of climate change. The following
chapter will compare the core principles
and State obligations of international
human rights law and environmental law
with the objective of identifying
connections and synergies between the
two systems.

4.1 Principles of international
environmental and human rights law
4.1.1 Foundations and principles of
environmental law
The foundations of international climate
change law were laid at the UN‐
Conference
on
Environment
and
Development, held in Rio de Janeiro in
1992. After a two‐year process of
negotiations
the
United
Nations
Framework Convention on Climate
Change (UNFCCC) was adopted. This can
be regarded as the ‘constitution’ of
international climate policy. Further
relevant documents produced at the
Conference include the UN Declaration on
Environment and Development, Agenda
21 and the Convention on Biological
Diversity.
The UNFCCC entered into force in 1994
after ratification by the obligatory number
of States. Yet the Convention does not
contain a binding obligation to reduce
GHG emissions because it had not been
possible to reach agreement on this issue
in time for the Rio conference. This issue
was therefore deferred to a future,
further‐reaching
legal
instrument.
Negotiations about creating such an
instrument were launched at the First
Conference of the Parties to the UNFCCC
in 1995. These negotiations led to the
adoption of the Kyoto Protocol at the
Third Conference of Parties in 1997.
According to the Protocol the industrial
countries committed to binding targets to
restrict their greenhouse gas emissions
(with the exception of the USA, which
signed but did not ratify the Protocol).
International environmental law is based
inter alia on the following core principles.
The
polluter‐pays‐principle:
National
authorities
should
promote
the
internalization of environmental costs and
the use of economic instruments, taking
into account that the polluter should, in
principle, bear the cost of pollution, with
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due regard to the public interest and
without distorting international trade and
investment.
(Rio
Declaration
on
Environment and Development, Principle
16). This formulation refers only to the
development of national policies. To date,
industrial nations have succeeded in
preventing the introduction of the
polluter‐pays‐principle into the climate
regime
during
ongoing
climate
negotiations (Pohlmann 2004).
The principle of limited territorial
sovereignty (do no harm‐principle): States
have, in accordance with the Charter of
the United Nations and the principles of
international law, the sovereign right to
exploit their own resources pursuant to
their
own
environmental
and
developmental
policies,
and
the
responsibility to ensure that activities
within their jurisdiction or control do not
cause damage to the environment of
other States or of areas beyond the limits
of national jurisdiction. (Preamble of the
UNFCCC; Rio‐Declaration on Environment
and
Development,
Principle
2).
The
principle
of
common
but
differentiated responsibilities: The Parties
should protect the climate system for the
benefit of present and future generations
of humankind, on the basis of equity and
in accordance with their common but
differentiated
responsibilities
and
respective capabilities. Accordingly, the
developed country Parties should take the
lead in combating climate change and the
adverse effects thereof. (UNFCCC, Art. 3
[1]).
Under the principle of common but
differentiated
responsibilities
the
industrial nations are obliged to take the
lead in the reduction of emissions and in
financing adaptation
measures
in
developing countries on the basis of their
historical responsibility and their greater
economic capacities. Accordingly, the
industrial States adopted mandatory
emission targets in the Kyoto Protocol,
while the developing countries did not. In
accordance with Art. 4 [3] of the UNFCCC,
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wealthy industrial nations are obliged to
provide the financial means and
technology to “meet the agreed full
incremental costs” incurred by developing
countries in implementing measures to
mitigate their GHG emissions. They are
also obliged, in accordance to Art. 4 [4], to
support countries that are particularly
vulnerable to the adverse impacts of
climate change in meeting costs of
adaptation to those adverse effects. It
should be noted that this principle does
not generally constitute an obligation (in
the sense of the polluter‐pays‐principle)
for industrial States to assume liability for
all damages caused by climate change and
hence not a legally‐binding obligation to
pay.
The precautionary principle: The Parties
should take precautionary measures to
anticipate, prevent or minimize the
causes of climate change and mitigate its
adverse effects. Where there are threats
of serious or irreversible damage, lack of
full scientific certainty should not be used
as a reason for postponing such
measures, taking into account that
policies and measures to deal with
climate change should be cost‐effective so
as to ensure global benefits at the lowest
possible cost. To achieve this, such
policies and measures should take into
account
different
socio‐economic
contexts; be comprehensive, covering all
relevant sources, sinks and reservoirs of
greenhouse gases and adaptations; and
encompass all economic sectors. Efforts
to address climate change may be carried
out cooperatively by interested Parties
(UNFCCC, Art. 3 [3]). Since the UN
Conference in Rio the precautionary
principle has been an element of the
fundamental legal principles of the
climate regime. It obliges States to act,
even if there is a lack of full scientific
evidence that damage will actually take
place. The precautionary principle
reverses the burden of proof, which now
lies with the advocates of unrestricted use
of fossil fuels to disprove the assumption
that their behaviour is harmful to the
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environment or climate (Pohlmann 2004).
4.1.2 State obligations and foundations
and principles of international human
rights law
Human rights are subjective rights to
which every person is equally entitled as a
human being. The main pillar of the
international human rights system is the
International Bill of Human Rights of the
United Nations which consists of the
Universal Declaration of Human Rights
adopted by the General Assembly in 1948,
the International Covenant on Civil and
Political Rights (ICCPR) and the
International Covenant on Economic,
Social and Cultural Rights (ICESCR). Both
Covenants were adopted by the General
Assembly in 1966 and entered into force
ten years later, after ratification by the
mandatory minimum number of States.
They are legally binding for all ratifying
State parties.
The monitoring of human rights, and their
further elaboration, is carried out by the
organs of the human rights system, which
are established by specific treaties. Treaty
bodies relevant to the rights to food and
to water include the UN Committee on
Economic, Social and Cultural Rights
(CESCR), and the UN Human Rights
Council. This Council, for example,
requires the UN Special Rapporteur on
the Right to Food to submit regular
reports, and examines reports of nations
regarding human rights in their countries.
The human rights to food and to water
are elements of the right to an adequate
standard of living in accordance with
Article 11, Paragraph 1 of the ICESCR, the
interpretation
of
which
is
the
responsibility of the Committee on
Economic, Social and Cultural Rights. The
right to food is underscored again in
Paragraph 2 as a “fundamental right of
everyone to be free from hunger”. It is
also enshrined in Article 25 of the
Universal Declaration of Human Rights. A
precise interpretation of the human right
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to food and the ensuing State obligations
is provided in General Comment No. 12 of
the CESCR (1999), while the right to water
is addressed in General Comment No. 15
(CESCR 2002). There are three levels of
obligations that arise from the rights to
food and water, and any other rights,
related to States:
The obligation to respect: State parties
must refrain from undertaking measures
that restrict the access of people to
adequate food and/or to adequate water,
for example forcible evictions.
The obligation to protect: State parties are
required to undertake measures to
ensure that neither enterprises nor
individuals restrict people’s access to
adequate food and/or water. This means,
for example, that States are not only
forbidden from conducting forcible
evictions themselves ‐ they also have a
duty to prevent corporations or
individuals from conducting forcible
evictions.
The obligation to fulfill: State parties are
obliged to take positive action to facilitate
and realize people’s access to adequate
food, water and other resources
necessary to sustain their livelihoods. If an
individual or a group of people is not able
to realize the rights to adequate food and
water with available means, due to causes
beyond their control, States are obliged to
take immediate action to correct the
situation. This obligation also applies to
victims of natural and other disasters.
The CESCR acknowledges that States may
be under constraints due to limited
financial resources and therefore does
not demand an immediate and
comprehensive realization of all ESC
rights. It does, however, promote a
gradual realization of rights, based on the
principle of progressive realization. In
doing so it imposes the following
obligations on State parties, with
immediate effect:
The obligation to act promptly and
expeditiously: State parties are obliged to
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take specific, well‐considered and
purposeful steps to achieve as promptly
and expeditiously as possible, and while
making an efficient use of the available
resources, a full realization of human
rights (CESCR; General Comment No. 3).
The prohibition of discrimination and
focus on the most vulnerable: Regardless
of the extent of available resources, State
parties are obliged to guarantee that the
rights to food and to water can be
exercised without discrimination. In
addition, a special focus must be applied
to the socially disadvantaged segments of
population (CESCR; General Comment No.
3).
The provision of minimum levels of food
and water: State parties are obliged to
guarantee access to a minimum amount
of food and to adequate water resources
for all people under their jurisdiction
(CESCR; General Comment No. 3).
Further relevant human
State obligations include:

rights‐based

The obligation to guarantee participation:
State parties have the duty to guarantee
the participation in political decision‐
making of those people which are
affected in their rights by the adopted
policies (CESCR; General Comment No.
12).
The obligation of accountability: State
parties have a duty to establish
mechanisms to monitor instances where
human rights are threatened and to
report to the public on the same. If
human rights are violated States have to
provide reparation (CESCR, General
Comment No. 12).
The obligation to employ the maximum of
available resources, and the obligation to
co‐operate internationally: State parties
are obliged to undertake steps,
individually and through international
assistance and co‐operation, to the
maximum of their available resources
(especially those of economic and
technical), with a view to achieving
progressively the full realization of the
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rights recognized in the Covenant (ICESCR
Art. 2 [1]).
While international environmental law is
exclusively concerned with regulating
relationships
between
States,
international human rights law formulates
demands which individuals can assert
against their own State. The human rights
perspective can expose the precise
vulnerabilities of individuals and the
structural causes of disadvantage, and
recommend
steps
to
overcome
marginalization. The focus on the most
vulnerable is extremely helpful in the
context of climate change‐related
problems.
Traditionally, the human rights obligations
of States have been understood to be
confined to their citizens and others living
within national jurisdiction. In an
increasingly globalized world the actions
of single States, or those of non‐State
actors in any one country, can have
impacts on the realization of human rights
in other countries. Therefore a wider
understanding of the validity of human
rights‐based State obligations gains more
significance.
Some
experts
of
international law point out that the
extraterritorial human rights obligations
of States are already embodied in the UN
Charter, in the international human rights
covenants and in the non‐binding legal
comments (Skogly 2002; Knox 2009; de
Schutter 2008). The UN Charter states
that the United Nations shall promote:
[U]niversal respect for, and
observance of, human rights
and fundamental freedoms for
all without distinction as to
race, sex, language, or religion
(Art. 55c)… All Members pledge
themselves to take joint and
separate action in co‐operation
with the Organization for the
achievement of the purposes
set forth in Article 55 (Art. 56).
The concept of extraterritorial human
rights obligations requires States to co‐
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operate internationally, as embodied in
Article 2.1 of the ICESCR, and in the
general legal comments of the CESCR.3
Particular consideration should be given
to General Comment No. 15, adopted by
the CESCR in 2002 (CESCR 2002).
Paragraph 31 clearly states:
To comply with their international
obligations in relation to the right to
water, State parties have to respect
the enjoyment of the right in other
countries. International cooperation
requires State parties to refrain from
actions that interfere, directly or
indirectly, with the enjoyment of the
right to water in other countries. Any
activities undertaken within the State
party’s jurisdiction should not deprive
another country of the ability to realize
the right to water for persons in its
jurisdiction.
Usually the obligation to co‐operate
internationally is attributed a subsidiary
role. The State is initially obliged to realize
international law within its jurisdiction.
Yet it can be argued that problems of
global nature such as climate change
require, from the outset, the joint action
of the international community if human
rights are to be protected (Knox 2009).
While the concept of extraterritorial State
obligations is actively applied by the UN
High Commission for Human Rights, by
the Committee of Economic, Social and
Cultural Rights as well as by the previous
and present Special Rapporteurs on the
Right to Food, Jean Ziegler and Olivier de
Schutter, its use continues to be hotly
debated between nations. It seems that
only at the level of the extraterritorial
obligation to respect (which obliges States
to not violate human rights in other
countries in their bilateral and multilateral
relationships, following the do‐no‐harm
principle) there is increasing acceptance
3

See General Comment No. 12 (1999) on the right to
adequate food (Art. 11), No. 13 (1999) on the right to
education (Art. 13), No. 14 (2000) on the right to health
(Art. 12) and No. 15 (2002) on the right to water (Art.11
and 12 of the ICESCR).
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in political practice (Krennerich 2008).
While political recognition of the
extraterritorial obligation to respect is a
relatively recent achievement in human‐
rights policy, the do‐no‐harm principle has
been in practice in international
environmental law for many years, thus
constituting a binding foundation
enshrined in the preamble of the
Framework Convention on Climate
Change.
The
principle
of
common
but
differentiated responsibilities laid down in
Article 3 of the Framework Convention of
Climate Change is another relevant
principle of environmental law in which
the obligation of States to avoid
dangerous climate change can be based.
Under this principle, industrial States are
obliged to take the lead in reducing global
GHG emissions and to support developing
countries in adapting to unavoidable
climate changes. The obligation to
support is reiterated by the human rights
obligation to international cooperation,
set out in Article 2 of the ICESCR.
Finally, the precautionary principle is
embodied in international human rights
as well as in environmental law. The
UNFCCC explicitly obliges State parties to
undertake immediate and effective steps
to reduce their GHG emissions, in spite of
prevailing scientific uncertainties about
the consequences and impacts of climate
change. Like international human rights
law, environmental law is reactive and
preventive in character. In cases of human
rights violations States are obliged to
guarantee victims access to a fair legal
process as well as to adequate reparation.
But they are also obliged to respect,
protect and fulfil human rights, and to
take preventative measures to ensure
that no human rights violations take place
in the first place. Table 1 summarises the
principles relevant to climate change
policy formulation that are shared by
human rights law and environmental law.
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Table 1: Principles relevant to State obligations in climate policies

1. Polluter‐pays
principle
2. Extraterritorial
do‐no‐harm
principle

3. Precautionary
principle

4. Obligation to co‐
operate on
international level

Principles of international human
rights law
‐ implicit in the idea of human rights

‐ evident in the human rights
covenants, the UN Charter and
international law; ensues from Art. 2
of the ICESCR
‐ increasing political acceptance
‐ pertinent to the idea of human
rights; reflected in the State
obligation to respect, protect and
fulfil human rights
‐ core principle, embodied in Art. 2 of
the ICECSR

5. Focus on the most
vulnerable

‐ emphasizes the rights of the
individual as a claimant against the
State, requires focus on the most
vulnerable

6. Specific guiding
criteria for climate
policy

‐ definition of human rights‐based
minimum standards which
international climate policy must
fulfil
‐ Obligation to facilitate participation
of affected people in national
decision‐making.

It can be concluded that the principles of
international environmental law and
international
human
rights
law
complement one another in supporting
State obligations with regard to the
protection of those affected by climate
change. The advantage of human rights
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Principles of environmental law
‐ explicitly stipulated as a principle
for national legislation, but not yet
for relationships between States.
‐ core principle of environmental
law, set out in the preamble of the
UNFCCC

‐ this obligation is explicitly
mentioned in Art. 3(3) UNFCCC

‐ explicit in the obligation for
industrial countries to provide
financial and technological support
to developing countries in reducing
emissions and in adapting to climate
change, according to Art. 4(3, 4)
UNFCCC
‐ State law, lays down rights and
obligations between States

‐ general guidelines, such as the
obligation of industrial States to take
the lead in reducing GHG emissions,
and to support developing countries
in adaptation

policy is particularly evident in the
obligation to co‐operate internationally.
Human rights also contribute by
emphasizing the needs of the most
vulnerable and by providing specific
criteria for national and international
climate policy.
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Case 3: The efforts of the Maldives to attain international recognition of climate‐related
impacts on the human rights of the inhabitants of small island States
The Republic of the Maldives consists of approximately 1,200 small islands which lie only a
few metres above sea‐level. In November 2007 the Maldives and 38 other small island
States passed the Male’ Declaration on the Human Dimension of Global Climate Change with
the intention of raising awareness of the negative impacts of global warming on the human
rights of the inhabitants of small island States in international climate negotiations.
The Declaration called on the Office of the High Commissioner for Human Rights of the
United Nations to conduct a detailed study about the impacts of climate change on human
rights. In March 2008 the Human Rights Council requested the Office of the High
Commissioner to prepare such a study. In September of that year, the Maldives submitted a
comprehensive report to the Office. This report warns that sea‐level increases threaten to
cause permanent flooding, storm surges and soil erosion, which in turn will destroy fresh
water reservoirs, houses and infrastructure while making fertile cropland saline. Moreover,
sanitary facilities could be inundated and groundwater contaminated by faeces. Potential
consequences include the spread of diarrhoeal diseases. Other diseases such as typhoid,
dengue‐fever and malaria may also increase due to higher air temperatures. The impacts of
epidemics are potentially devastating because of the limited surface area of many islands.
The report emphasizes that climate changes will have serious impacts on the marine
ecosystem, with coral bleaching posing a particular threat to the livelihoods of many
fishermen. The tourism sector will also be adversely affected. If the international community
does not succeed in bringing global warming to a halt, the inhabitants of the Maldives and
other small island States will inevitably lose their living space. This represents a violation of
island peoples’ collective human rights to self‐determination. Individual human rights which
are threatened include the rights to life, property, food, water, housing, health and work.
The complex and far‐reaching nature of climate change leaves the Maldives virtually
powerless to counter the violation of fundamental human rights of their citizens as a single
nation. Therefore the report urges the international community to safeguard the reduction
or stabilization of global GHG emissions, and to provide financial support for the adaptation
measures required according to human rights obligations. At the same time the Maldives
appeal to States’ delegates to place strong emphasis on human rights dimensions in
international climate negotiations (Republic of Maldives 2008).
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4.2 Combating
human rights

climate change with

4.2.1 General State obligations for
reducing GHG emissions
It has been established beyond doubt that
climate change is mostly caused by human
behaviour, and that it has negative impact
on the enjoyment of human rights.
Accordingly, on the basis of the do‐no‐harm
principle, all States are obligated to quickly
undertake effective steps to reduce GHG
emissions to avoid further negative impacts
on human rights. This includes constructive
participation in international climate
negotiations to facilitate the establishment
of an effective framework for the reduction
of global GHG emissions.
The level at which climate change must be
stabilized in order to ensure an adequate
protection of human rights is a key
question. As explained in Chapter 2, many
States have agreed to limit global warming
to 2°C yet an increasing number of States
are demanding limitation to below 1.5°C.
The most ambitious emission scenarios
assessed by the IPCC to date consider
stabilization of GHG concentrations at 445
to 490 ppm CO2 (IPCC 2007a). Stabilization
at this level would give a 50 per cent chance
to achieve the 2°C target. To reach this level
of concentration, global GHG emissions
would have to peak by 2015 at the latest
and be reduced by 50 ‐ 80 per cent below
2000 levels by the year 2050. For OECD‐
States, these scenarios require a reduction
of GHG emissions of 85 per cent until 2050.
They condone specific increases in
emissions by developing countries until
2025 but after 2030 all countries would
have to start reducing emissions (IPCC
2007c). To restrict global warming to below
1.5°C considerably more rapid and radical
emission cuts are required. The IPCC is yet
to assess these more radical scenarios.
In climate negotiations the Maldives has
taken the position that impacts on the most
vulnerable such as small island States ought
FIAN International

to be the benchmark for determining
targeted levels. Any climate agreement
should ensure the realization of human
rights in all countries. This means that the
achievement of targets should guarantee
the future existence of the Maldives as
home to the Male´ people, and facilitate
their full enjoyment of human rights.
According to the current state of climate
science global temperature increases
should not exceed 1.5°C if the
precautionary principle is to be respected.
To achieve this, global emissions would
have to peak by 2015 and then be reduced
to the extent that CO2 concentrations in the
atmosphere are stabilized at 350 ppm
(Republic of Maldives 2009). As the
concentration has already risen above 380
ppm this target requires radical cuts in
emissions.
The restriction of global GHG emissions
raises fundamental issues of justice.
According to what principles should the
limited absorptive capacity of the
atmosphere be allocated among States?
This question is highly pertinent from a
human rights perspective as so many
people are currently affected by hunger and
poverty, and lack access to even the most
basic sanitary facilities. The satisfaction of
the basic needs of all, hence the realization
of universal human rights, hardly seems
possible
without
additional
energy
consumption, particularly in developing
countries. Another pressing question
concerns the criteria governing the drafting
of mitigation policies. The following chapter
proposes that human rights provide the
essential criteria for developing a fair
international climate regime that guides the
formulation of national climate schemes.
International human rights are, in principle,
based on the assumption that all States are
treated equally. However, it can be argued ‐
with reference to Article 2 of the ICESCR
and State obligations to international co‐
operation and the maximum use of
available means ‐ that industrial States are
obliged to take the lead in reducing GHG
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emissions as the economic and technical
capacities of developing countries are
limited. In addition industrial States should
apply their more ample resources in
assisting poorer States in their mitigation
efforts
by
transferring
low‐carbon
technologies and providing financial
support. At the same time developing
countries, and particularly emerging
nations, have a duty to undertake
increasingly independent steps to reduce
GHG emissions according to their respective
capacities. However these steps must not
affect the States in their capacity to
guarantee a minimum protection of human
rights (obligation to fulfil) and to
progressively achieve a full enjoyment of
human rights.
The principle of common but differentiated
responsibilities reinforces that industrial
States should assume a leading role in
climate policy. The obligation to lead can be
argued on three points: 1) industrial States
bear more responsibility, historically, for
creating the climate problem; 2) they
possess considerably greater capacities and;
3) developing countries have specific needs
(ICHRP 2008).
.4.2.2 Human rights criteria for mitigation
measures
Various measures can be undertaken to
reduce GHG emissions including the
substitution of fossil fuels with renewable
energies, the enhancement of energy
efficiency,
and
the
mitigation
of
deforestation and reforestation. It is the
core obligation of States to ensure that the
application of these measures does not
adversely affect the enjoyment of human
rights at home or abroad. On a national
level the individual State is obliged to
examine the potential impact of mitigation
measures on human rights, to involve
people affected by climate policies in
political decision‐making, and to account
publicly for specific actions and report
results. If human rights are impacted States
must provide means to recompense the
affected.
Protecting and extending natural carbon
FIAN International

sinks by means of forest conservation and
reforestation are good examples to
illustrate the human rights obligations of
States in the context of emission reduction
policies. The progressive destruction of
forests is responsible for about 20 per cent
of global GHG emissions and is therefore
one of the biggest challenges in combating
climate change. Since 2005 the State parties
of the UNFCCC have been negotiating how
to improve the protection of forests in the
future. In developing countries, many of the
poor, and in particular indigenous peoples,
depend on the resources of forests to
sustain themselves. States are therefore
obliged by human rights law to draw up
measures for forest protection in a manner
that does not deprive local people of their
means of existence and, if possible,
improves their livelihoods. Beyond the
human rights covenants, the International
Labour Organization (ILO) Convention 169
and the UN Declaration on the Rights of
Indigenous Peoples of 2007 are relevant in
this case.
Human rights‐based demands are highly
relevant to the international policy
framework which is presently being
negotiated under the UNFCCC, and to the
implementation of forest protection
measures in situ. These measures must
recognize and respect the rights of
indigenous people and local communities
on their lands, and respect their access to
resources including the traditional use of
forests. Forest protection schemes must not
lead to a displacement of these people;
they must be designed with the needs of
inhabitants in mind. Indigenous people and
local communities must be fully and
effectively involved at all levels of decision‐
making and a mechanism to settle potential
conflicts should be established.
As explained in Chapter 4.1.2, States are
also obliged to respect the human rights of
people in other countries when undertaking
measures to mitigate GHG emissions. The
implications of the principle of the
extraterritorial obligation to respect is
illustrated particularly well in the case of
agro‐fuels. The boom in agro‐fuels,
encouraged by State incentives in many
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industrialized countries, has contributed
significantly to the escalation of food prices
since 2005, and hence to the hunger crisis
(FIAN 2008). State‐guaranteed quotas for
minimum percentages of agro‐fuels in
petrol ensure high profits for producers,
generating increased speculation at
commodity exchanges. As the national
agro‐fuel expansion targets of Western
countries cannot be achieved by local
agricultural production alone, energy crops
such as oil palms, jatropha, soy and sugar
cane are increasingly grown for export in
developing countries already affected by
food insecurity. In 2006 Germany alone
imported about 60 per cent of the biomass
used for national energy production.4

government despite their occupation by
marginalized
rural
communities.
Consequently the establishment of large
plantations often leads to the displacement
of groups disproportionately affected by
hunger and poverty. According to the UN
Special Rapporteur on the Right to Food,
working conditions on plantations are often
extremely poor. In Brazil, for example,
strong protests have been made in
response to the slave‐like working
conditions on some sugar cane plantations.
Finally, it should be emphasized that
augmented cultivation of irrigation‐
intensive energy crop monocultures6
aggravates
conflicts
over
resources
including land and water. In summary,
national subsidies for agro‐fuels have had
devastating consequences. Therefore it is
evident that climate‐related policies may
lead to direct violation of the human rights
to food and water in many poorer countries
(FIAN 2008).

The replacement of food cultivation by
energy crops and the associated financial
speculation can be considered as factors
contributing to high food prices and the
ensuing world food crisis. According to the
FAO (2008), the world market prices for
corn and wheat rose by 150 per cent and 90
per cent respectively between 2006 and
2008. The International Food and Nutrition
Research Institute (IFPRI/TERI 2006)
estimates that if the production of agro‐
fuels continues to increase the world
market price for corn could rise a further 20
per cent by 2010, and up to 41 per cent by
2020. The price for soy and sunflower seed
could increase 76 per cent by 2020. The
Institute predicts the number of people
affected by hunger to grow to 1.2 billion
people5 by the year 2025, as a result of the
drastically increased price of food (UNHRC
2009).

4.3 Adaptation to climate change: State
obligations to protect human rights
from the unavoidable consequences of
climate change
The second objective of climate policy, in
addition to mitigating the impacts of
climate change, is to enable humans and
the environment to adapt to impacts that
can no longer be avoided. Three levels of
action are identified: the individual, the
national and the international. Individual
adaptation comprises all actions taken by
individuals independently, for example
changing crops or using more solid
materials
in
construction.
National
adaptation strategies include all measures
adopted by governments to protect people
from climate change and to strengthen
their adaptive capacities (e.g. the
construction of dams or free vaccinations
against malaria). Adaptation at the
international
level
requires
the
development of policy to support and
finance adaptation measures in particularly

The growing number of hungry people is
not only caused by State‐decreed
development of agro‐fuels but also by the
fact that the boom in energy crops has not
benefited small‐scale producers. Nor has it
created additional jobs. Large plantation
owners benefit from the increased demand
for energy crops. Plantations are often
located in areas declared wasteland by the
4

Presentation of the Permanent Secretary of the Federal Ministery of
Food, Agriculture and Consumer Protection Clemens Neumann, on
September 24, 2007 in Bernburg.
5
This data, sourced from the studies of the FAO (2008) and the IFPRI
(2006), is based on estimates. Despite the resulting uncertainties, the data
is used to convey a better understanding of the dimension of the problem.
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It takes on average 3.000‐5.000 litres of water to produce one litre of
ethanol (Holt‐Giménez 2007).
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vulnerable countries. The following section
identifies the human rights obligations for
States that arise in implementing
adaptations to climate change on the
national and international levels.

4.3.1 State obligations on the national level
The foremost obligation of each State is to
protect the people who live within its
jurisdiction from the impacts of climate
change and to guarantee them enjoyment
of a minimum of the rights recognized in
the human rights covenants, despite
altering climate conditions. The State is
obliged to conduct studies to analyze the
impacts of climate change on its territory.
Particular attention must be paid to
identifying the groups most prone to the
effects of climate change. A good starting
point is the application of existing,
internationally
recognized
typologies
developed to identify vulnerabilities to
hunger such as those provided by the Food
Insecurity and Vulnerability Information and
Mapping
System
(FIVIMS).
These
instruments are likely to require adaptation
to sufficiently embrace the range of
expected consequences of climate change.
After successfully identifying their most
vulnerable citizens, States must adopt and
implement the most appropriate measures
to improve the capacity of people to adapt
to climate change. These measures may
comprise installation of early warning
systems for extreme weather events and
flooding; implementation of reforms in
agriculture such as new crop varieties and
alternative methods of soil cultivation to
avoid erosion; improved efficiency of water
usage, enhanced collection of rain water
and protection of groundwater reservoirs;
and the provision of insurance in the case of
damages incurred as a result of climate
change. More drastic measures may include
resettlement from regions that have
become uninhabitable, and the provision of
adequate reparation to those affected. If
resettlements are undertaken, the Basic
Principles and Guidelines on Development‐
Based
Evictions
and
Displacement,
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compiled by the UN Special Rapporteur for
the Right to Housing, Miloon Kothari, must
be followed (UNHRC 2007).
The State is also obliged to guarantee
improved access to information about
short‐term and long‐term climate changes
and to facilitate participation in the political
processes in which adaptation strategies
are developed and decided, following the
principle of participation. Those directly
affected by measures, as in cases of land
use changes or forced evictions, have the
right to co‐determination. This is especially
applicable to indigenous people whose
participatory rights to ’free prior informed
consent’ are internationally recognized. The
State is under the additional obligation to
ensure that financial resources are
employed effectively, and that the public is
informed regularly about the results of
adaptation strategies, following the
obligation to accountability. To meet its
obligation to guarantee legal protection for
people individually affected by the impacts
of climate change the State must create an
adequate framework in international law,
enabling climate victims to claim their rights
in court.
4.3.2 State obligations at the international
level
As many developing countries suffer
disproportionately from the adverse effects
of climate change and the costs for
adaptation far exceed their financial
resources, they depend on international co‐
operation to realize the human rights
obligations committed to in the ICESR,
Article 2. In this regard international law
experts may also draw upon Article 1 (3) of
the UN Charter to justify the international
obligation to fulfil or support (Knox 2009).
The following passage obliges States to co‐
operate internationally in the case of global
issues:
The Purposes of the United Nations
are: (...) 3. To achieve international
co‐operation in solving international
problems of an economic, social,
cultural, or humanitarian character,
and in promoting and encouraging
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respect for human rights and for
fundamental freedoms for all without
distinction as to race, sex, language,
or religion (...) (UN Charter, Art. 1)
The human rights obligations of industrial
States to assist developing countries in
protecting their citizens from the impacts of
climate change by means of technical and
financial cooperation is confirmed by the
principle of common but differentiated
responsibilities in environmental law. This
principle dictates that industrial States
should take the lead in adapting to the
adverse effects of climate change. With
respect to the scale of financial aid, Article
4(3) of the Framework Convention on
Climate Change sets forth that the
developed State parties should provide
“new and additional” resources. In this
formulation the meaning of the word
additional remains unclear; no precise
baseline amount is defined in respect to the
support provided. As it is, very few
industrial States have so far achieved the
target for development aid of 0.7 per cent
of the gross domestic product (GDP) set by
Resolution 2626 of the UN General
Assembly in 1970. According to the UN
Climate Secretariat several dozen or
possibly even up to one hundred billion USD
per year will be required to finance
adaptation
measures
necessary
for
developing countries. In the present context
only a few million USD per year will be
available in the short‐term (Climate
Secretariat 2007).

organizations (VENRO), industrial States
should provide at least one to two per cent
of their GDP, including official development
aid, for financing adaptation measures in
countries of the Global South (VENRO
2009).
To ensure that measures benefit those most
adversely affected by the impacts of climate
change it is first necessary to gather
detailed information about the regional
impacts of climate change in developing
countries. The climate scenarios modelled
to date have concentrated predominantly
on industrial States and there are few
regional studies about the impacts of global
warming on countries in Sub‐Saharan
Africa, for example. Secondly, human rights‐
based criteria must be applied in the
distribution of the international funds
allocated to adaptation measures. This will
lead to a monetary distribution more
heavily weighted towards the most
vulnerable segments of society. Distribution
must be based on specific knowledge of the
living conditions of the people affected by
climate changes. Information regarding
drought and inundation risks is as vital as
knowing the availability of local institutional
support for adaptation, and how this might
be strengthened.

To protect the rights of vulnerable people
from imminent climate changes, it is
essential to immediately increase the
international funds available for adaptation
measures. According to calculations of the
German
umbrella
organisation
of
development‐related
non‐governmental
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Case 4: A growing number of climate refugees
The extension of international refugee protections to people who were expelled from their
original homelands due to climate change is a further essential element of an international
climate policy that adopts the human rights perspective. In 2006 around 25 million people
were forced to flee inundation, drought, storms or floods; by 2050 that number is estimated
to rise to between 50 and 150 million (Stern 2006; Tearfund 2008). The root causes of
displacement through climate change include weather‐related disasters (flooding, storms);
the progressive deterioration of living conditions and the increasing severity and frequency
of disasters (desertification, subsiding coastal areas, disappearance of small island States
into the sea); the increased risk of disaster and the evacuation of people from highly
endangered areas; and escalating social unrest and violence attributed to climate factors
(UNHRC 2009). Shortages of resources including water, fertile land and food will aggravate
existing conflicts and generate others. Harald Welzer (2008) considers the war in Sudanese
Darfur to be the first ‘climate war’. Its origins can be traced back to conflicts over arable land
between Arab nomads and non‐Arab farmers. With deserts expanding, arable land is an
increasingly scarce resource in the south of Sudan.
The protection of the human rights of climate refugees faces three serious threats. Firstly,
international refugee protections do not apply to climate refugees because they are not
recognized as a formal category in the UN Convention on the protection of refugees of 1951.
Secondly, living conditions impacted by climate change deteriorate over the course of
several years, making it difficult to differentiate between voluntary and forced migration,
which is connected to state support and reparation claims. In addition, the two international
covenants on Statelessness do not contain a regulation for the case of people who become
Stateless because their island State is submerged (Sydney Center for International Law
2008).
The dilemma of climate refugees is instructive not only in regard to the negative impacts
climate change on human rights ‐ it also demonstrates how new human vulnerabilities are
created. These are not covered by the existing human rights system.

4.3.3 Individual liability claims towards
single industrial States
The preceding analysis shows that
international human rights provide vital
criteria for the elaboration of national and
international climate policy. To what
extent climate change‐related damages
can be classified as human rights
violations, and how far single industrial
States can be held liable on the basis of
human rights is hotly debated among
international experts. In December 2005
representatives of US‐American and
Canadian Inuit, supported by the US‐
based NGO Earthjustice, argued in a
petition submitted to the Inter‐American
FIAN International

Human Rights Commission that the US is
responsible for the violation of several
human rights of the US‐American Inuit
(see Case 5). Although there was a public
hearing of the petition in March 2007, the
Human Rights Commission declared that
the current legal basis did not give them a
mandate to act.

35

Case 5: The impacts of climate change on the Arctic and the Petition of the Inuit to the
Inter‐American Commission of Human Rights
In December 2005 US‐American and Canadian Inuit, led by Sheila Watt‐Cloutier, submitted a
petition to the Inter‐American Commission on Human Rights (IACHR) in which they
demanded an immediate end to human rights violations caused by global warming now and
in the future. The increase in air temperature has led to a deterioration of ice quality in the
Arctic. The resulting instability of the ice sheets poses an increased risk for the Inuit as they
hunt, and makes travelling and trade between communities perilous. Additionally, a
considerable decrease of snowfall will make the construction of solid igloos more difficult.
Not only does the deterioration of sea‐ice reduce access to game; the lack of protective ice
cover also exposes coastal communities to more intense storms and flooding. The risk of
inundation and subsequent landslides will be exacerbated by the predicted rise in sea‐levels.
The thawing of permafrost due to higher air temperatures increases the danger of landslides
and accelerates soil erosion. Moreover, the thawing of the earth causes the drainage of the
liquids contained in the ground, which has detrimental impact on drinking water supplies.
Fresh water supplies are also threatened by variable precipitation and the temporal shift of
melting processes to the spring months. Accordingly, rivers and lakes experience much
lower water levels in the summer months, which also affects fish populations.
In their petition the Inuit use IPCC data to support claims that their Arctic habitat will be
impacted disproportionately by climate changes in the 21st century. The average surface
temperature is predicted to increase by 4 to 7 C° ‐ twice the global average. Furthermore,
scientists project an increase in precipitation, shorter and warmer winters, dramatic
fluctuations in weather conditions and a considerable decrease in snow and ice cover for the
Arctic region. Accordingly, the reduction in ice will lead to a decrease in animal populations,
limiting hunting opportunities for the Inuit. Climate changes therefore threaten the Inuit‘s
realization of cultural rights as well as their enjoyment of the rights to property, health, life,
physical integrity, self‐sufficiency, movement, housing and integrity of home.
In their petition the Inuit argue that the US, as the biggest global emitter of GHGs, bears a
particular responsibility for anthropogenic climate change which threatens their human
rights. Despite recognizing the contribution of humanity to global warming, at the time of
petitioning the US Government had not taken any steps to an effective reduction of GHG
emissions and, moreover, refused to participate in the current international emission
reduction agreement, the Kyoto‐Protocol. Having ratified the UN Covenant on Political and
Civil Rights and signed the American Declaration on Human Rights as well as the UN
Covenant on Economic, Social and Cultural Rights, the US has an obligation to globally
respect and to protect human rights. Accordingly the Inuit called on the IACHR to prepare a
report to determine the country’s responsibility for the relevant international human rights
violations. Additionally, the report was to request the US government adopt measures to
reduce GHG emissions and to participate in international climate negotiations in a binding
way. Finally, the Inuit demanded that the US support the Inuit’s adaptation to climate
change and that the government collaborate on a plan to protect the culture and livelihood
resources of the Inuit.
Individual liability claims targeting single
States encounter problems resulting from
the complexity of causal links between
historic GHG emissions of specific
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countries and global climate change.
Consequently, certain climate changes
cannot be ascribed to the actions of an
individual State. Martin Wagner of
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Earthjustice refuted this objection in a
public hearing, claiming that each State is
both individually and jointly liable for
human rights violations resulting from
anthropogenic climate change. Wagner
argued that in the case of a murder
committed by several people the
provision of evidence of the specific
contribution of each individual to the
crime is not commonly required by
national criminal law in determining
responsibility for the murder.
An additional challenge is posed by the
fact that anthropogenic climate change
cannot be isolated as the cause of specific
human rights violations. Climate change
aggravates existing vulnerabilities or
human rights violations. It is difficult to
prove that human rights violations are
caused by a specific natural phenomenon
brought about by climate change or
simply an unusual weather event. These
complexities have led the Office of the UN
High Commissioner for Human Rights to
conclude that even though climate
change clearly has negative effects on the
realization of human rights, it is less
obvious if, and to what extent, the
impacts can be classified as human rights
violations in a strictly legal way (UNHRC
2009).
FIAN Germany considers the loss of access
to food due to climate change a clear
violation of human rights which States,
other than the State subject to the
violation, bear a common responsibility
for if they can be proved guilty of violating
extraterritorial human rights State
obligations. The complexities of climate
change mean the causal liability approach
is not conducive to a human rights
argument. A valid criterion to determine
State responsibility for possible human
rights violations as a result of climate
change in other countries is, however,
provided
by
the
obligation
to
international co‐operation stipulated in
the UN Charter as well as in Article 2 of
the ICESCR. As States are well‐informed
about the human causes and the evident
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negative impacts of climate change on
global human rights, they are obliged by
human rights law to undertake effective
measures individually as well as through
international assistance and cooperation
to the maximum of their available
resources to reduce emissions and to help
vulnerable people adapt to climate
change. Consequently, a violation of
national human rights obligations can be
determined if the single State, or the
international State community called on
by an individual State, has not fully
utilized all available resources to prevent
individual climate damages and to
support the ability of people to realize
their rights. This means that the decisive
factor is not the amount of emitted GHG
but the reaction of States to climate
change.
The billions of dollars which some
industrial States promptly provided to
save several private banks in the current
economic crisis demonstrates that
extensive financial resources can be
mobilized very quickly if the political will
exists. From this example one can draw
the conclusion that the international State
community is well able to muster the
necessary funds (50 to 100 billion USD per
year) required to enable particularly
vulnerable people to adapt to climate
change. If these funds are not provided
human‐induced climate change threatens
to violate the human rights of millions of
people in the medium to long term.
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5. Human rights‐based State
obligations for German climate
policy
The two preceding chapters have
shown that human‐rights principles
provide important criteria for formulating
adaptation and mitigation policies.
Moreover, international human rights
represent a foundation on which
industrial States can be obliged to support
developing
countries
in
adapting
vulnerable people to the impacts of
climate change. In the following chapter,
the specific human rights obligations for
German climate policy will be presented.

5.1 Fundamental
demands

human

rights

The German government should officially
recognize that climate change has severe
impacts on human rights. Furthermore,
the government should recognize that
human
rights
obligations
make
fundamental demands on German climate
policy.
There already exists a basis in German
federal policy which can be built on. Since
the adoption of the first human rights
action plan (2004‐2007) the German
government has systematically aligned its
bi‐
and
multilateral
development
cooperation with human rights. According
to this approach, needy people are not
longer regarded as petitioners but as
bearer of human rights to which they can
hold their own country and the
international community accountable
(BMZ 2008). The second action plan for
development and human rights (2008‐
2010) represents a continuation and
deepening of the human rights
orientation of German development
cooperation. Firstly, the global realization
of the human right to food and the
promotion of the application of the FAO
guidelines is an explicit objective. A
further aim of the current BMZ Road Map
FIAN International

is a stronger emphasis on the human
rights dimension in national and
international climate policy:
We shall examine the impacts
of climate change particularly
on the affected people in our
partner countries from a human
rights
perspective,
and
cooperate
in
developing
adequate
support.
In
international bodies, such as
the Development Assistance
Committee (DAC) of the OECD,
we will work to bring the
connection between climate
change and human rights more
strongly into focus. (BMZ 2008)
These approaches ought to be
strengthened. The German government
should declare that all German measures
to combat climate change are to be
formulated in a manner compatible with
human rights law. Apart from national
measures, the government should
emphasize recognition of the human
rights impacts of climate change in
international climate negotiations, and
work towards making the international
climate regime consistent with human
rights law. The following sections shall
look at this issue in detail.
Furthermore, the federal government
should actively promote the debate about
the human‐rights implications of climate
change in the context of the human rights
system. In particular, they should actively
support the current work of the High
Commissioner and provide the necessary
resources. Given the scope of climate
impacts on the realization of human rights
it seems appropriate to install a Special
Rapporteur for this issue. The government
should actively promote this also.
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5.2 Human rights obligations in the
field of mitigation
Due to extensive knowledge about the
negative impacts of human‐induced
climate change on human rights, and in
accordance with its extensive technical
and economic resources, Germany is, as
far as mitigation is concerned, obligated
to take the lead in reducing GHG
emissions, as well as to support
developing countries in establishing a
low‐carbon path for development. At the
same time the German government is
bound by human rights law to participate
constructively
in
international
negotiations on the future of the climate
regime after the first commitment period
of the Kyoto‐Protocol expires in 2012.
From a human rights perspective poor
participation of other industrial nations is
not a legitimate reason to lower German
reduction targets. This would amount to
endorsing an increase in atmospheric
GHG concentrations and an exacerbation
of the human rights impacts of climate
change.
The German government should apply
available resources, to the maximum
extent, to prevent impending violations of
human rights in accordance with Article 2
of the ICESCR. The human rights
obligation to reduce GHG emissions in
order to forestall imminent human rights
violations also applies to emerging
nations and developing countries. As
these countries usually lack the necessary
economic and technological resources, it
is contingent on the federal government
to support them in their efforts through
the provision environmental technologies
and finance. The countries in the Global
South are justified in claiming that the
fight against poverty is their top priority.
According to the human rights obligation
for international cooperation, industrial
States are therefore responsible for
enabling
developing
countries
to
undertake climate change mitigation with
the realization of human rights.
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In addition the German government has
to advocate at the international level for
the
implementation
of
specific
mechanisms and measures for mitigating
emissions in a manner that is consistent
with human rights. These obligations are
not new ‐ most States, having ratified the
international human rights covenants, are
under binding obligation to respect,
protect and fulfil human rights on all
levels. It is therefore the task of the
international community to make the
climate regime consistent with existing
human rights‐based State obligations. The
German government should take a
leading role in this context.
Special attention must be given to
measures affecting land use, and
particularly those requiring land use
change on a large scale, such as the
construction of large dams, reforestation
measures and the prevention of
deforestation.
Climate
protection
schemes must not lead to a situation in
which the local population is deprived of
their means of existence. Measures taken
to mitigate climate change must
recognize and respect the rights of
indigenous
peoples
and
local
communities to their lands and resources,
and their traditional land use. Indigenous
peoples and local communities affected
by changes must be assisted to participate
fully and effectively in all phases of
decision‐making.
In
addition,
a
mechanism to settle potential conflicts
has to be established.
Compatibility with human rights has to be
the focus not only of the development of
an international framework, but of all
measures for which Germany is directly
responsible. Policies have to lead to
efficient emission reductions without
violation of human rights. The case of
agro‐fuels, covered in Chapter 4.2.2,
demonstrates how a rapidly expanding
industry, heavily subsidized by the
German government, contributes to food
crises in many poorer countries. Along
with the absence of a binding ban on
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State‐funded expansion of agro‐fuels
there is no effective certification system
that guarantees the ecological and human
rights‐compatible production of energy
crops in export States. Although the EU
has agreed to allow only ‘sustainably
grown’ agro‐fuels in meeting the agro‐fuel
quota for transport fuel, the protection of
human rights was not included as a
criterion for sustainable production. The
German government must respect its
obligations by arguing for the addition of
human rights protections to the catalogue
of EU criteria for imports. Agro‐fuel
products imported by Germany must
meet international social and ecological
standards. The current undifferentiated
import status granted to agro‐fuels means
human rights criteria are not necessarily
being met. The German government
should refrain from further expanding the
use of agro‐fuels until this is addressed.

5.3 Human rights demands in the
field of adaptation
The German government is obliged to
take measures to protect human rights
from the impacts of climate change and
the implementation of adaptations in its
own country and abroad according to
Article 2 of the ICESCR and Articles 55 and
56 of the UN Charter. International
human rights law and the principle of
common but differentiated responsibility
in environmental law oblige the German
government to participate in financing
adaptation measures corresponding to its
economic power, and to work towards
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the establishment of an international
financing mechanism.
The international funds that currently
exist for adaptation measures are largely
inactive and characterised by high
complexity and lack of transparency. The
German government should support the
coordination of different adaptation
initiatives and the distribution of money
based on human rights criteria. This
requires that funding be focused on the
most vulnerable groups. Furthermore, the
German government should, together
with other donor nations, commit to
making funds for affected countries more
accessible in order to guarantee planning
security as far as possible. The latter
objective can only be fulfilled if the
financing sources of the funds are not
unduly influenced by industrial States
reluctant to pay. The Adaptation Fund of
the Kyoto Protocol, financed by a two
percent charge on the returns of Clean
Development Mechanism (CDM) projects,
is an appropriate starting point for the
establishment
of
an
effective
international financing mechanism.
Finally, it is the human rights obligation of
the German government to advocate a
solution for the problem of climate
refugees. These people do not hold legal
status according to current international
law and do not fall within the remit of the
United Nations High Commissioner for
Refugees. The federal government has to
draw attention to this legal gap and
support meaningful solutions.
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